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Supreme Court to Decide Whether the CFPB’s Structure is Constitutional 

On October 18, 2019, the Supreme Court granted certiorari in Seila Law LLC v. CFPB. The question 
presented before the Court is: 

Whether the vesting of substantial executive authority in the Consumer Financial Protection Bureau, 
an independent agency led by a single director, violates the separation of powers. 

In its Order granting the petition, the Supreme Court also directed the parties to brief and argue the 
following question: 

If the Consumer Financial Protection Bureau is found unconstitutional on the basis of the separation 
of powers, can 12 U.S.C. § 5491(c)(3) [the for-cause removal provision] be severed from the Dodd-
Frank Act? 

12 U.S.C. § 5491(c)(3) provides that the director of the CFPB may not be removed by the President 
absent “inefficiency, neglect of duty, or malfeasance in office.” As several litigants have argued in the 
past, Selia Law asserts that this single-director structure is an unconstitutional violation of the 
separation of powers. In its petition, Seila Law further asserts that the proper remedy for a 
constitutional violation is to invalidate the CFPB as a whole or, at a minimum, to hold that the civil 
investigative demand (“CID”) issued by the CFPB to Seila Law is unenforceable.  

In response, the CFPB and Department of Justice (DOJ) now agree with Seila Law that the CFPB’s 
structure is unconstitutional, but argue that the appropriate remedy is to sever the for-cause removal 
provision and hold that the CID is enforceable. Although the CFPB previously defended the single-
director structure before the U.S. Court of Appeals for the Ninth Circuit, their brief notes that since 
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the May decision was issued, “the Director has reconsidered that position and now agrees that the 
removal restriction is unconstitutional.”2 

Oral argument in Seila Law is expected to take place early next year, and a decision should be issued 
by the Supreme Court by the end of its term in June 2020. We will continue to monitor this case 
closely and bring you important updates.  

Increased Exemption Threshold on Loan Appraisal Requirements for HPMLs 

On October 30, 2019, the CFPB, OCC, and the Federal Reserve Board published a final rule in 
the Federal Register increasing the exemption threshold for the special appraisal requirements for 
higher-priced mortgage loans (or “HPMLs”) under TILA. TILA requires creditors to obtain a written 
appraisal before making a HPML unless the loan amount is at or below the threshold exemption.  

The threshold must be readjusted annually based on the percentage increase in the Consumer Price 
Index for Urban Wage Earners and Clerical Workers. The exemption threshold for 2020 is $27,200, 
up from $26,700 in 2019. The final rule will take effect January 1, 2020. 

 

 

2 CFPB Director Kathleen Kraninger has also publicly announced the CFPB’s determination that the for-cause removal 
provision is unconstitutional, contrary to its prior position.   

 


